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CHAPTER 944
CRIMES AGAINST SEXUAL MORALITY

LEGISLATIVE INTENT 944.205 Photographsmotion pictures, videotapes or other visual representations
944.01 Intent. showingnudity.
SEXUAL CRIMES WHICH AFFECT THE RMILY. 944.21 Obscene material or performance.
944.05 Bigamy. 944.23 Making lewd, obscene or indecent drawings.
944.06 Incest. PROSTITUTION.
FORNICATION; ADULTERY; GRATIFICATION. 944.30 Prostitution.
944.15 Fornication. 944.31 Patronizing prostitutes.
944.16 Adultery. 944.32 Soliciting prostitutes.
944.17 Sexual gratification. 944.33 Pandering.
OBSCENITY. 944.34 Keeping place of prostitution.
944.20 Lewd and lascivious behavior 944.36 Solicitation of drinks prohibited.
LEGISLATIVE INTENT 944.17 Sexual gratification. (1) In this section, “in public”

meansn a place where or in a manner such that the person knows

944.01 Intent. The state recognizes thahits a duty to encour Or has reason to know that his or her conduct is observable by or
agehigh moral standardsAlthough the state does not regulate thin the presence of persons other than the person with whom he or
private sexual activity of consenting adults, the state does not ceheis having sexual gratification.
doneor encourage any form of sexual conduct outside the institu (2) Whoever does angf the following is guilty of a Class A
tion of marriage. Marriage is tiHeundation of family and society misdemeanor:
Its stability is basic t(? morality arlvilization, and of vital inter (a) Commits an act of sexual gratification in pub||c in\/0|ving
estto society and this state. the sex ogan of one person and the mouth or anus of another

History: 1983 a. 17 (c) Commits an act of sexual gratification involving his or her
sexorgan and the sex @an, mouth or anus of an animal.

(d) Commits an act of sexual gratification involving his or her
sexorgan, mouth or anus and the segaor of an animal.

(3) Subsectiorf2) does noapply to a mothés breast—feeding

SEXUAL CRIMES WHICH AFFECT THE RMILY.

944.05 Bigamy. (1) Whoever does any dhe following is
guilty of a Class E felony: of her child
(@) Contracts a marriage in this state wktiowledge that his ™ i1y 1977 ¢. 1731083 a. 171987 a. 3321905 a. 165
or her prior marriage is not dissolved; or Section944.17(1), 1965 stats., is not unconstitutionally vague or overbroad. Jones
(b) Contracts a marriage in this state with knowledge that thétate, 55 W (2d) 742, 200 NW (2d) 587.
prior marriage of thggerson he or she marries is not dissolved; or OBSCENITY
(c) Cohabits in thistate with a person whom he or she married :
outsidethis state with knowledge that his or her own prior-ma - .
riagehad not been dissolved or with knowledge that the prior m rﬁ4§()theL]$)\f\|lgw?2d i?sﬁli\lltlog?abg?aasvsl%n(ﬂls) d\évn:lgg\r:g:.does
riage of the person he or she married had not been dissolved. y g91s guilty ‘

; P : a) Commits an indecent act of sexual gratification with
(2) In this section “cohabit” means to live together under th ( h :
representation or appearance of being married. K¥hothemwith knowledge that they are the presence of others; or

History: 1977 c. 1731993 a. 486 (b) Publicly and indecently exposes genitals or pubic area.
) ) (2) Subsectiorfl) does notapply to a mothés breast—feeding
944.06 Incest. Whoever marries ohas nonmarital sexual of her child.
intercoursewith a person he or she knows is a blood relative andHistory: 1977 c. 1731983 a. 171989 a. 311995 a. 165
suchrelative is infact related in a degree within which the mar Theword “publicly” in 944.20 (2) is susceptible to a construction which will avoid

. : : i i B the question of constitutional overbreadth, by limiting the application of the statute
nage of the parties Is prOthIted by the law of this state is glJII:ﬂ‘rz:onstitutionally permissible goals of protecting children fetposure to obscen

of a Class C felony ity and preventing assaults on sensibilities of unwilling adulmiblic. Reichen
History: 1977 c. 173 bergerv. Warren, 319 F Supp. 1237.
FORNICATION: ADULTERY: GRATIFICATION. 944.205 Photographs, motion pictures, videotapes or

other visual representations showing nudity. (1) In this
944.15 Fornication. (1) In this section, “irpublic” means in section,nudity” has the meaning given in248.11 (1) (d)

aplace where dn a manner such that the person knows or has rsa] (2) Whoever does any of ttfellowing is guilty of a Class E
sonto know that his oher conduct is observable by or in the pred€'0ny: o _
enceof persons other than the person with whom he or she-is hav(2) Takes a photograph or makes a motion picture, videotape
ing sexual intercourse. or other visual representation or reproduction that depicts nudity
(2) Whoeverhas sexual intercourse in public is guilty of gvithout the knowledge and consent of the person who is depicted
ClassA misdemeanor nude,if the persorknows or has reason to know that the person
History: 1977 c. 1731983 a. 1727 1987 a. 332 whois depicted nude does not know of and consent to the taking
or making ofthe photograph, motion picture, videotape or other
944.16 Adultery. Whoever doegither of the following is visualrepresentation or reproduction.

guilty of a Class E felony: (b) Possesses or distributes a photograph, motion picture, vid
(1) A married persowho has sexual intercourse with a persoeotapeor other visual representation or reproduction that depicts
notthe married persos'spouse; or nudity and that was taken or magéhout the knowledge and con
(2) A person who has sexual intercoursith a person who is sentof the person who is depictedde, if the person knows or has
marriedto another reasorto know that th@photograph, motion picture, videotape or
History: 1977 c. 1731993 a. 486 other visual representation or reproduction was taken or made
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without the knowledge and consent of the person who is depicted(a) Imports, prints, sells, has his or her possession for sale,
nude. publishesexhibits, or transfers any obscene material.
(3) Notwithstandingsub.(2) (a) and(b), if the person in a  (b) Produces or performs in any obscene performance.

photographmotion picture, videotape or other visual representa (c) Requires, as a condition to the purchase of periodthals,
tion or reproduction is a child and the making, possessiaisor 3 retailer accept obscene material.

tribution of the photographmotion picture, videotape or other 4y \hoeverdoes any of the following with knowledge of the
visualrepresentation or reproduction does not viaaé8.050r o aracterand content of the material is subject to pemalties
948.12 a parentguardian or legal custodian of the child may dBndersub.(S)z

f the following: - .
anyof the following . . . (@) Transfers or exhibits any obscene matetgah person
(a) Make and possess the photograph, motion p'Cture"\"dePmerthe a
X . - h ge of 18 years.
tape or other visual representation or reproduction of the child.

(b) Distribute a photograph, motion picture, videotape or ot
visual representation or reproduction made or possessed un
par.(a) if the distribution is not for commercial purposes.

(4) This section does not apply # person who receives a
photographmotion picture, videotape or other visual represent&)
tion or reproduction of a child from a parent, guardian or legal cl
todian of the child under sul{3) (b), if the possession and dis

(b) Has in his or her possession with intent to transfexloibit
ea person under the age of 18 years any obscene material.
(5) (a) Except as provided under pafs) to (e), any person
violating sub.(3) or (4) is subject to a Class A forfeiture.
(b) If the person violating suli3) or (4) has one prioconvic
n under this section, the person is guilty of a Class A misde
meanor.

tribution are not for commercial purposes. (c) If the person violating sul§3) or (4) has 2 or more prior
History: 1995 a. 249 convictionsunder this section, the person is guilty of a Class-D fel
ony.
944.21 Obscene material or performance. (1) Theleg (d) Prior convictions under parg) and(c) apply only to

islatyreintends that the_authority to prosecute vio_Iati_onﬁ’ltn‘ offensesoccurring on or after June 17, 1988.
sectionshall be used primarily to combisie obscenity industry () Regardless of the number of prior convictions, if the viola

and shall never be used for harassment or censorship purp under sub(3) or (4) is for a wholesale transfer or distribution
againstmaterials or performances having serious artistic, literag opscene material. the person is guilty of a Class D felony

political, educational or scientific value. The legislature further .
intendsthat the enforcement dhis section shall be consisten (5m) A contract printer or employe or agent of a contract
rinter is not subject to prosecution for a violation of s(8).

with the first amendment to the U.S. constitutiamicle |, section . ol ) . )
3, of the Wsconsin constitutiomnd the compelling state interest egardingthe printing of material that is not subject to the contract
inl protecting the free flow of ideas printer’s editorial review or control.
(2) In this section: ' (6) Eachday a violation under suf8) or(4) continuesconsti
(@) “Community” heans this state tutesa separate violation under this section.
; N : . e (7) A district attorney may submé case for review under s.
(b) “Internal revenuecode” has the meaning specified in 365 25 (3m) No civil or criminal proceeding under this section

71.01(6). . o maybe commenced against any person for a violation of(8jb.
~ (c) "Obscenematerial” means a writing, picture, sound reeorcor (4) unless the attorney genedaitermines under $65.25 (3m)
ing or film which: thatthe proceeding may be commenced.

1. The average persoapplying contemporary community  (8) (a) The legislature findéhat the libraries and educational
standardswould find appeals tthe prurient interest if taken as ajnstitutionsunder par(b) carry out the essential purpose of mak
whole; ing available to all citizens a current, balanced collection of books,

2. Under contemporary community standards, descobesreferencematerials, periodicals, soundcordings and audiovi
showssexual conduct in a patentlyferfisive way; and sual materials that reflect the cultural diversity and pluralistic

3. Lacks serious literanartistic, political, educational or Natureof Americansociety The legislature further finds that it is
scientificvalue, if taken as a whole. in the interest of the state fwotect the financial resources of

(d) “Obscene performance” means a live exhibition before gnrgriesand educational institutions from being expendddiin
audiencewhich: gation and to permit these resources to be used tgrbatest

. . extentpossible for fulfilling the essential purpose of libraries and
1. The average persoapplying contemporary community g q,cationalnstitutions.
standardswould find appeals tthe prurient interest if taken as a (b) No person who is an employe, a member of the board of

whole; . T
5 Und ¢ itv standards. d b directorsor a trustee of any of the followingliable to prosecu
- Unader contemporary community standards, desCbesyin, for violation of this section for acts or omissions while in his

showssexual conduct in a patentlyfefisive way; and or her capacity aan employe, a member of the board of directors
3. Lacks serious literaryartistic, political, educational or or 3 trustee:

smentlilcvalue, if takerl as a whole. o 1. A public elementary or secondary school.
(€) “Sexual conduct” means the commission of any of the fol 5 o private school, as defined in145.001 (3r)
lowing: sexual intercourse, sodompestiality necrophilia,
humanexcretion masturbation, sadism, masochism, fellatio,—cuq. )
nilingus or lewd exhibition of human genitals. ion that: _ _
(f) “Wholesale transfer or distribution of obscene material” & IS aechnical college, is a school approved by the depart
meansany transfer for a valuable consideratidobscene mate Mentof education under £8.51or is a school described #
rial for purposes of resale or commercial distribution: or any dige-21(9) (f), (9) or (h); and .
tribution of obscene materi&r commercial exhibition. “Whote ~ b. Is exempt from taxation under sectidl (c) (3) of the
saletransfer or distribution of obscene material” does not requifééernalrevenue code.
transferof title to the obscene material to the purchatistributee 4. Any institution of higher education thit accredited, as
or exhibitor describedn s.39.30 (1) (d) and is exempt from taxatiamder
(3) Whoeverdoes any of the following with knowledge of thesection501(c) (3) of the internal revenue code.
characteiand content of the material or performagaod for com 5. A library that receives funding from any unit of govern
mercialpurposes is subject to the penalties under (&)b. ment.

3. Any school dering vocational, technical or adult educa

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/1995/944.205(2)(a)
https://docs.legis.wisconsin.gov/document/statutes/1995/944.205(2)(b)
https://docs.legis.wisconsin.gov/document/statutes/1995/948.05
https://docs.legis.wisconsin.gov/document/statutes/1995/948.12
https://docs.legis.wisconsin.gov/document/statutes/1995/944.205(3)(a)
https://docs.legis.wisconsin.gov/document/statutes/1995/944.205(3)(b)
https://docs.legis.wisconsin.gov/document/acts/1995/249
https://docs.legis.wisconsin.gov/document/wisconsinconstitution/I,3
https://docs.legis.wisconsin.gov/document/wisconsinconstitution/I,3
https://docs.legis.wisconsin.gov/document/statutes/1995/71.01(6)
https://docs.legis.wisconsin.gov/document/statutes/1995/944.21(5)
https://docs.legis.wisconsin.gov/document/statutes/1995/944.21(5)
https://docs.legis.wisconsin.gov/document/statutes/1995/944.21(5)(b)
https://docs.legis.wisconsin.gov/document/statutes/1995/944.21(5)(e)
https://docs.legis.wisconsin.gov/document/statutes/1995/944.21(3)
https://docs.legis.wisconsin.gov/document/statutes/1995/944.21(4)
https://docs.legis.wisconsin.gov/document/statutes/1995/944.21(3)
https://docs.legis.wisconsin.gov/document/statutes/1995/944.21(4)
https://docs.legis.wisconsin.gov/document/statutes/1995/944.21(3)
https://docs.legis.wisconsin.gov/document/statutes/1995/944.21(4)
https://docs.legis.wisconsin.gov/document/statutes/1995/944.21(5)(b)
https://docs.legis.wisconsin.gov/document/statutes/1995/944.21(5)(c)
https://docs.legis.wisconsin.gov/document/statutes/1995/944.21(3)
https://docs.legis.wisconsin.gov/document/statutes/1995/944.21(4)
https://docs.legis.wisconsin.gov/document/statutes/1995/944.21(3)
https://docs.legis.wisconsin.gov/document/statutes/1995/944.21(3)
https://docs.legis.wisconsin.gov/document/statutes/1995/944.21(4)
https://docs.legis.wisconsin.gov/document/statutes/1995/165.25(3m)
https://docs.legis.wisconsin.gov/document/statutes/1995/944.21(3)
https://docs.legis.wisconsin.gov/document/statutes/1995/944.21(4)
https://docs.legis.wisconsin.gov/document/statutes/1995/165.25(3m)
https://docs.legis.wisconsin.gov/document/statutes/1995/944.21(8)(b)
https://docs.legis.wisconsin.gov/document/statutes/1995/115.001(3r)
https://docs.legis.wisconsin.gov/document/statutes/1995/38.51
https://docs.legis.wisconsin.gov/document/statutes/1995/38.51(9)(f)
https://docs.legis.wisconsin.gov/document/statutes/1995/38.51(9)(g)
https://docs.legis.wisconsin.gov/document/statutes/1995/38.51(9)(h)
https://docs.legis.wisconsin.gov/document/usc/26%20USC%20501
https://docs.legis.wisconsin.gov/document/statutes/1995/39.30(1)(d)
https://docs.legis.wisconsin.gov/document/usc/26%20USC%20501

3 Updated 95-96Wis. Stats. Database CRIMES—SEXUAL MORALITY 944.36

(9) In determining whether material obscene under suf2) sexualintercourse or to commit aact of sexual gratification, in
(c) 1.and3., a judge or jury shall examine individual pictures opublic or in private, involving the sex @an of one person and the
passages in the context of the work in which they appear mouthor anus of anothemasturbation or sexual contact with a

(10) The provisions of this section, including the provisiongrostituteis guilty of a Class A misdemeanor
of sub.(8), are severable, as provided i1980.001 (1). History: 1977 c. 1731979 c. 2211983 a. 17

History: 1977 c. 173272 1987 a. 4161993 a. 3991995 a. 2%.9154 (1) L . .

NOTE: The following annotations elate to this section as it existed prior o 944.32  Soliciting prostitutes. Except aprovided under s.
its treatment by 1987 Wis. Act. 416. 948.08 whoever intentionally solicits or causes any person to

Themanner in which the store was operatedthedpublications displayed can be practiceprostitutionor establishes any person in a place of-pros
usedto show knowledge by the defendaf®andering” includes more than active titution is quilty of a Class D felon
solicitationthrough advertising. Orita Btate, 55 W (2d) 161, 197 NW (2d) 763. UUUON IS guiity y

Sufficiencyof obscenity complaint and correctness of jury instructions discussed History: 1977 c. 1731987 a. 332 L ) )

Statev. Simpson, 56 W (2d) 27, 201 NW (2d) 558. ~ Section944.32, 1987 stats., prohibiting solicitation of prostitutes, doegiolate

See note to 968.01, citing StateSehneider60 W (2d) 563, 2ILNW (2d) 630. f'gh:]‘)f free speech. Shillcutt ﬁtatev"” W (2d) 642va47dNW d(zd) 694-| g

; - ; ; ; This section is not unconstitutionally vague or overbroad and its penalty is nhot dis
kegug%(\}& Egz,;sﬁj%coz'}fg'tﬁ{,'e?g% ggg‘ff’{gggj_ Stat@rincess Cinema of Mitwau /50 te. State vJohnson, 108 W (2d) 703, 324 NW (2d) 447 (Ct. Afi82).

Federalconstitution does not mandate that juries be instructed to sppigiards .. Monetarygain is not element of crime. StateHuff, 123 W (2d) 397, 367 NW
of hypothetical statewide communityenkins vGeogia, 418 US 153. (2d) 226 (Ct. App. 1985).

This section, which proscribes the saleraiterialswhich are “lewd, obscene or . .
indecent’but does not specifically define sexual conduct prohibited, does not m&44.33  Pandering. (1) Whoeverdoes any of the following
the constitutionally required standard of providing fair notice to a dealer in such maig guilty of a Class A misdemeanor:
rials that his public and commerciattivities might bring prosecution. Amato v

Divine, 496 F (2d) 441. (a) Solicits another to have nonmarital sexual intercourse or to
Sub.(1) (a) meets First Amendment standards and is not unconstitutionally vagg@mmit an act of sexual gratification, in public or in private,
Amatov. Divine, 558 F (2d) 364. involving the sex aganof one person and the mouth or anus of

A motion picture cannot be seized without prior adversary hearing. Detca, Inc ; B i
Neelen 356 F Supp. 289, ahothermasturbation or sexual contact with a person the solicitor

Ordertemporarily restraining state from enforcing the statute would not be vacall@OWSIs a prostitute; or
thatihe express wording of hi statute would be heid uneonstiutional was in fact (0) With intent to facilitate another in having nonmavital inter
greateraftepr Miller, and gits specificity requirement, tharefore. Detco, Inc..v %%_Urseo_r committing an aabf sexual gratification, in public or in
McCann,365 F Supp. 176. private,involving the sex @ran of one person and the mouth or

oris Stais fof condutt bGeurting pror o stioh date are uhconattionar a6 S0 anothermasturbation or sexual contact with a prostitute,
Iuar:iv?e of due process requirements ong ‘gair noticdetco, Inc. vMcCann, 380 F Hirectsor trar]sports the person to a prostitute or directs or-trans
Supp.1366. ports a prostitute to the person.

This section, as interpreted in State ex rel. ChobGireuit Court, 61 W (2d) 354 i i i
is constitutional. Castlg News Co.@ahill, 461 F Supp. 174 (1§78). @ ' (2) If _theperson recelveq cor_npensatlon from the earnings of

From Ulysses to Portnoy: A pornography primgich, 53 MLR 155. the prostitute, such person is guilty of a Class C felony

(3) In a prosecution under this section, it is competenthier

944.23 Making lewd, obscene or indecent drawings. state to prove other similar acts by the accused for the purpose of
Whoevermakes any lewd, obscene or indecent drawing or writisfhowingthe accused’intent and disposition.
in public orin a public place is guilty of a Class C misdemeanor History: 1977 c. 1731979 c. 221355 1983 a. 171993 a. 486

History: 1977 c. 173

944.34 Keeping place of prostitution. Whoever intention

PROSTITUTION. ally does any of the following is guilty of a Class D felony:
(1) Keeps a place of prostitution; or
944.30 Prostitution. Any person whantentionally does any  (2) Grantsthe use or allows the continued use of a place as a
of the following is guilty of a Class A misdemeanor: place of prostitution.

(1) Hasor ofers to have orequests to have nonmarital sexual gism_ryt:_ 197(71 c. (127)3 ) et defendant h oty & ude th
; ; onvictionunder (2) requires proof that defendant has authority to exclude those
|ntercoursefor. anythmg of value. . . engagingn prostitution from use of place for prohibited acts. ShillcuBtate,74
(2) Commitsor offers to commit or requests to commit an acl (2d) 642, 247 NW (2d) 694. _ o
of sexual gratification, ipublic or in private, involving the sex UndEFI (fZI)F1 “gfantSfttEe use” requires the foosect}tltlton to prove ﬁlsmgiwﬂth e y
. _approvalof the use of the premisas a place of prostitution, while “allows the contin
organof one persoand the mouth or anus of another for anyth'n&d use of” requires proof of intentional but passive acquiescence or toleration of

of value. suchuse on more-than-one occasion. Johns8itate, 76 W (2d) 672, 251 NW (2d)
(3) Is an inmate of a place of prostitution. 834.

(4) Masturbatesa person or éérsto masturbate a person 0rg44.36 Solicitation of drinks prohibited. Any licensee,
requestgo be masturbated by a person for anything of value. permitteeor bartender of a retail alcohol beverage establishment
(5) Commitsor offers to commit or requests to commit an aatovered by a license or permit issued undefigBwho permits
of sexual contact for anything of value. an entertainer or employe to solicit a drink of any alcohol bever
History: 1977 c. 1731979 c. 2211983 a. 171993 a. 213 age,as defined in 425.02 (1) or any other drink from a customer
Seenote to Art. |, sec. 1, citing StateJohnson, 74 W (2d) 169, 246 NW (2d) 5030n the premlses’ or any entertainer or employe who sodicith

Seenote to 939.30, citing S_garsState, 94 W (2d) 128, 287 NW (2d) 785 (1980)'drinks from any customeis guilty of a Class B misdemeanor
a4 e A 1 gy 556 1 ciing StardECollum, 155 Wad) 184, 464 NW (2d) _ History: 1975 ¢.38.675x 1975 ¢ 199 Stats. 1075 5. 944.36977 c. 1751981

i ; Legislative Council Note, 1981.The amendment to s. 944.36 reflectsabenbint
944.31 Patronizing prostitutes. Any person who enters or ing of s. 66.054 and ch. 176 into one chaptbr 125, and the definition tdlcohol

remainsin any place of prostitution with intent to have nonmaritakeverage'in that chapter[Bill 300-A]
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